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Notes from the bench 

•  FWC’s role is to consider materials against legislated 
criteria. Investigators should keep these criteria in mind 
when making findings; 
•  Unfair dismissal: s.387 
•  Anti-bullying: ss.789FD & 789FF(2) 

•  Consider availability of evidence and materials when 
considering findings 
•  will witnesses be available and willing to provide 

testimony to FWC? 
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Notes from the bench 

•  Be aware of evidentiary requirements 
•  although FWC is not bound by the rules of evidence, 

the rules can impact the weight given to the 
evidence being considered 

•  Be aware of custom and practice and the organisation’s 
broader culture 
•  Example: tardiness may be accepted practice across 

the organisation, an adverse finding against one 
employee based on tardiness may therefore be 
considered harsh  
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Why investigate? 

•  Investigate allegations of misconduct and workplace 
incidents 

•  A properly performed investigation mitigates litigation 
risk 

•  Broader impact on the trust and confidence between 
management and staff 
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•  Procedurally fair process 
•  Provide allegations and outcomes, and opportunity 

to respond 
•  Prompt and diligent investigation 
•  Impartial investigation 
•  Support person 
•  Confidentiality 
•  Making a finding on presented evidence 

The golden rules of investigations 

Source: Effective Workplace Investigations: A Practical Guide for Australian HR Professionals, 2013, Beard, Bryant-Smith & Klug 
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•  Procedural fairness is concerned with the decision 
making process followed or steps taken by a decision 
maker rather than the actual decision itself 

•  Procedural fairness can take many forms, such as: 
•  whether an employer has followed their own 

procedures in dismissing an employee 
•  whether the respondent employee had an 

opportunity to explain their version of events, or 
•  being able to seek advice or have a support person 

available at a meeting 

Procedurally fair process 



11/13/17	

4	

7 

•  Procedural fairness includes the notion of natural 
justice 

•  Extends to broader conduct of the investigation 
•  Procedural fairness is taken into consideration when 

deciding if a dismissal has been harsh, unjust or 
unreasonable 

Procedurally fair process 
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•  Provide respondent employee with notice of the 
allegations, potential outcomes and an opportunity to 
respond  
•  Whether this has occurred during an investigation is 

one factor the Commission considers when 
determining whether a dismissal was harsh, unjust 
or unreasonable 

•  Process may be undertaken in person or in writing 

Allegations, outcomes & opportunity to respond 
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•  Delays in investigating allegations pose a difficulty in the 
conduct of the investigation and collections of evidence 
and materials  
•  Investigation must begin promptly in response to 

allegations 
•  Investigations should be finalised in a reasonable 

timeframe 
•  Delays also factor in determining what disciplinary 

measures, if any, are appropriate 

Prompt & diligent investigation 
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Impartial investigation 

•  When selecting a person to conduct an investigation, it 
is important that the investigator be impartial. This 
includes;  
•  not having a personal interest in the investigation or 

the people involved 
•  investigator is free from perceived or actual bias 
•  the subject of the investigation is ‘innocent until 

proven guilty’ 
•  May impact the decision whether to utilise an internal 

or external investigator 
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Support person 

•  Respondent employees must always be provided the 
opportunity to have a support person present at 
discussions 

•  Especially important when meeting with an employee 
that is subject to the investigation 
•  Whether the employer has unreasonably refused 

the respondent employee’s request to have a 
support person present during aspects of the 
investigation is considered by the Commission when 
assessing whether a dismissal was harsh, unjust or 
unreasonable 
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Confidentiality 

•  Investigators should always ensure participants in the 
investigation are asked to maintain confidentiality 

•  Maintaining confidentiality; 
•  promotes trust and confidence in the investigation 

process and the ability for staff to raise allegations 
•  protects the reputation of parties involved 
•  reduces the risk of bullying or victimisation 

•  Breaches of confidentiality may undermine the 
investigation process and may expose the employer to 
further liability 
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Finding on the evidence 

•  Base findings only on the evidence and materials 
before the investigator  
•  Investigator must look at the evidence and materials 

as a whole and assess how likely/unlikely it is that 
the allegations occurred 

•  an alternative scenario that would equally fit the 
evidence and materials may not satisfy the burden 

•  Generally sufficient to hold reasonable belief on the 
evidence and materials that allegations have been 
substantiated, even where it is subsequently found the 
conduct did not occur 
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Practical tips 

•  Draft clear and specific allegations at the 
commencement of any investigation 

•  Regularly review materials and evidence against the 
allegations and assess what further information is 
required 

•  Prepare a report explaining the investigation’s findings 
against the allegations based on the materials and 
evidence 

•  Maintain professional working relationships during 
investigation at all times 



11/13/17	

8	

15 

Practical tips 

•  Be conscious of the impact the investigation has on the 
wider workforce 

•  Consider whether further action is required, a finding that 
allegations have not been substantiated does not mean 
there are no workplace issues to address 
•  Do workplace policies and procedures need to be 

created or amended? 
•  How has the allegations, investigation and its findings 

impacted the working relationship between staff? 

Maintain and retain accurate records of the investigation! 
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Finishing off… 

•  This is not a comprehensive summary of the law 
•  This should not be treated as advice and is not the 

formal position of the Fair Work Commission 
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Questions? 


